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HUD’s Take On Key Chapter 9 
Proposed Updates

• HEROS
• Lead Based Paint
• Radon
• Asbestos



Proposed Radon Updates
• Zone 3 Testing Exemption Removed
• 25% Testing Deviation from AARST Removed
• Radon Mitigation system in place
If an existing radon mitigation system is in place, it 

must be inspected by a radon professional.
Radon O&M not required until mitigation system 

has been  installed
• For New construction/Sub Rehab with Radon 

Mitigation
Radon Mitigation System must be certified by 

Radon Professional, not an AIA



Proposed Asbestos Updates
• Asbestos Sampling Cut-off date Removed!
This will lead to more costs for refinancing projects 

with a lot more baseline surveys and O&M plans.
Asbestos levels of inspection include:

1.Baseline Asbestos Survey
2.Pre-Construction Survey (required for projects 

with rehab, e.g. 221d4 SR or heavy 223f)
3.Project Design Survey (used in development of 

asbestos abatement specifications)
• Added Language about response actions for identified 

and suspected asbestos at a facility similar to LEAN’s 
approach (e.g. Removal, Limited Removal, 
Encapsulation, Enclosure and O&M)



HUD’s Take On Key Chapter 9 
Proposed Updates

• Levels of Review
• Flood Insurance/
• Floodplains
• Contamination



Proposed 
Environmental 

Levels of 
Review:

Categories per 
24 CFR Part 50

• CENST – Categorically Excluded Not 
Subject to Laws and Authorities*

• CEST - Categorically Excluded Subject 
to Laws and Authorities*

• EA – Environmental Assessment
• EIS - Environmental Impact Statement

*Subject to laws and authorities refer to
those found at 24 CFR 50.4. See also
Sections 9.4-9.6 of MAP Guide



Variables to determine level of review:

• Which HUD Program is it insured under?
• What are the proposed activities?
• Are the projects over 2500 units?



Thresholds 
of physical 

activities

CENST:
• “Maintenance”  - an activity that slows 

or halts deterioration of a building and 
does not materially add value or adapt 
it to new uses – CPD Notice 16-02:

https://www.hudexchange.info/resource/3197/guidance-
categorizing-activity-as-maintenance-environmental-
regulations-24-cfr-parts-50-and-58/

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.hudexchange.info_resource_3197_guidance-2Dcategorizing-2Dactivity-2Das-2Dmaintenance-2Denvironmental-2Dregulations-2D24-2Dcfr-2Dparts-2D50-2Dand-2D58_&d=DwMFAg&c=jozbAXBGpZCeJmn-Q9SThA&r=D6NWSQ_LUzX9pEp8rBfoqM7EG1VitJMXohk-cOot0LY&m=P47bMzTQrUVW8h5MkSaZwr6izKk5eXiemcMeyxkL_aQ&s=GjKew2n_6smIfNBwgSyz2OcL7GdjBk8VCqxz3HYHFO4&e=






Examples of 
Maintenance vs.  Rehab



Examples of Maintenance vs.  Rehab

Issue:
Leaky Window

Maintenance?
Replace Windows



Examples of Maintenance vs.  Rehab

Issue:
Peeling Paint

Maintenance?
Sandblast to 
remove paint



Examples of Maintenance vs.  Rehab

Issue:
Non Functional Kitchen

Maintenance?
Kitchen Remodel



Examples of Maintenance vs.  Rehab

Issue:
Tree falls on a Home

Maintenance?
Remove tree and 

patch the roof



Thresholds 
of physical 

activities

CEST:
• “Substantial Rehabilitation” –if unit 

density will not change more than 20%, 
use will not change from residential to 
non-residential and the estimated cost 
of rehab is less than 75% of total 
estimated replacement cost after rehab. 
(24 CFR 50.20(a)(2)(ii))



Program 
and 

Activities

HUD Program: 223(a)(7) 
• CENST:

• Compliance with Flood Insurance 
Requirements in 24 CFR 50.4 (b)(1)

• Compliance with Radon 
Requirements Encouraged

• Routine Maintenance…



Program 
and 

Activities

HUD Program: 223(f) 
• CENST: existing insured project and 

limited to “maintenance repairs”
• CEST: newly insured project and/or 

repairs exceed “maintenance” 
threshold**

**if any new construction of accessory 
buildings or ancillary improvements 
triggering ground disturbance. HEROS 
review required, as per new construction.
**substantial rehabilitation analysis for 
heavy 223(f)



Program 
and 

Activities

HUD Program: 221(d)(4), 220, 231, 241(a)  
• If New Construction – EA is required

• If Substantial rehabilitation- what is the 
threshold :

• CEST threshold or below – CEST 
environmental review but with 
additional requirements in sections 
9.3.A and 9.6.S of MAP Guide

• Exceeds CEST threshold - EA is 
required



Important 
Tips

• To be considered for a lower threshold 
of environmental review, you must 
specifically document thresholds in 
project summary in HEROS

• Default review for substantial 
rehabilitation is EA

• Check Table on CPD Notice 16-02!



Flood Insurance/Flood Plains

Proposed MAP update to require flood 
insurance for projects where a preliminary 
flood map or Advisory Base Flood Elevation 
(ABFE) indicates it will be in a Special Flood 
Hazard Area.

Additionally proposed MAP update to allow 
Housing Approval Officials the option to 
require flood insurance for buildings 
located:

Moderate Flood Hazard Area (FEMA Zone B or 
shaded X),
On a parcel that includes a SFHA
In a costal area subject to storm surge, and
Where topo or past flooding create a high risk 
for flood events 



Flood Plains

• Proposed MAP update requires new construction in 100-
year floodplain to elevate 2 feet above base flood 
elevation – instead of 1 foot for both new construction 
and substantial rehab

• Currently, MAP Guide discourages purchase or refi if the 
lowest floor or ingress/egress are more than 12 inches 
below the 100-yr floodplain line – eliminating the 12-
inch qualifier.



Flood Plains

Incidental Floodplain Exception
• 24 CFR 55.1 prohibits any HUD action other than a 

functionally dependent use in a floodway unless an 
exception in 24 CFR 55.12(c) applies.

• 24 CFR 55.12(c)(7) permits projects to proceed 
without complying with the requirements in Part 
55 (8-step process) if certain requirements are met.



Flood Insurance/Flood Plains/Wetlands
Example Scenario 1: Building is not in a floodplain, but there is a floodway 
on the site:

55.12(c)(7) may permit this project if all 
conditions are met:
1. The floodplain is incidental, meaning that it 

takes up a small portion of the site, and 
there is no existing construction or 
improvements in the floodplain,

2. There is no new construction or 
landscaping proposed in the floodplain, 

3. Appropriate provisions are made for site 
drainage, and

4. A permanent covenant or comparable 
restriction is put on the site to ensure the 
continued preservation of the floodplain.

Project may be able to proceed.



Flood Insurance/Flood Plains/Wetlands
Example Scenario 2: Building is in the 100-year floodplain, and there is a 
floodway on the site:

This project may not proceed using HUD 
assistance. The incidental floodplain exception 
does not apply because there is existing 
construction in the floodplain. 

Project must be rejected.



Flood Insurance/Flood Plains/Wetlands
Example Scenario 3: Building is not in a floodplain, but there is a 100-year 
floodplain on the site:

Option 1: This project may proceed without 
completing the 5-Step or 8-Step Process if it 
meets all conditions in the incidental 
floodplain exception (see Scenario 1 for 
details).

Option 2: This project may proceed after 
completing either the 5-Step or 8-Step Process, 
depending on whether the rehabilitation 
meets the definition of substantial 
improvement. 

Project may proceed.



Contamination:

Question:

Where a Phase II ESA has identified 
contamination to a property that is above the 
LSTF residential/unrestricted criteria, what 
are the HUD Map Guide requirements to 
meet the environmental responsibilities?



Remediation 
Plans

• Remediation Plans are required when a Phase II 
ESA has identified contamination on the property, 
or may potentially migrate to the property, that is 
above the Local/State/Tribal/Federal) LSTF 
authority’s residential/ unrestricted criteria.  

• The HUD MAP Guide requires the following:

• Site Characterization 

• Plan for complete or incomplete (Risk-Based 
Corrective Action or other accepted cleanup 
program) remediation of the contamination.

• Submittal of LSTF authority-approved 
Remediation Plan to HUD and receipt of a No 
Further Action (NFA) letter from the LSTF 
authority.



Remediation 
Plans –
Proposed 
Revision

• If contamination is identified above the 
residential/unrestricted criteria and/or offsite 
contamination will migrate to the site, the 
Phase II ESA must be submitted to the LSTF 
authority to determine if a remedial 
response may be necessary.



Site 
Characterization 

• Must determine the total
nature and distribution of the 
contamination, exposure 
pathways, and potential 
receptors

• Must evaluate vapor (gas), 
liquid, solid, dissolved, or non-
aqueous phase liquid (NAPL)

• Must be based on LSTF 
authority requirements or the 
appropriate combination of 
ASTM Practices and Guides



Plan for 
Complete 
Removal of 
Contamination 

The proposed remedial activities must 
bring the identified contamination to LSTF 
authority’s residential/unrestricted 
criteria levels with no ongoing active or 
passive remediation, and no need for 
engineering controls institutional 
controls, or monitoring wells.



Plan for Incomplete Removal 
of Contamination 

• If remediation to LSTF authority’s residential/ unrestricted
criteria levels is infeasible, HUD may accept a Risk-Based
Corrective Action (RBCA) or other accepted remediation
plan approved by the LSTF authority.

• The Plan must be supported by Engineering and
Institutional Controls (EC/IC). HUD may require ICs beyond
LSTF authority requirements in order to support the ECs and
ensure protection of the residents.

• Must include an LSTF-approved Operation & Maintenance
(O&M) plan is to be implemented to manage any remaining
onsite contamination.



Submittals 
to HUD

• HUD may require the project to 
implement the Remediation Plan, 
including clearance testing and 
obtaining No Further Action (NFA) 
letters from the LSTF prior to issuing 
the Firm Commitment.

• If the receipt of an NFA letter is not 
practical prior to the Firm Commitment, 
HUD may allow an LSTF-approved 
Remediation Plan if the extent and cost 
of removing the contamination can be 
definitively determined. 



Questions?

http://antonellaholmes.galerealestate.ca/wp-content/uploads/2013/11/3d-man-scratching-head.png


MODERATOR
Michelle Smee

Vice President & Deputy Chief Underwriter, CBRE

PANELISTS
Kathy McNulty

US HUD Office of Environment and Energy, HUD HQ
Fredrick Shaw

Environmental Specialist, Chief Technical Branch, HUD NY
Felicia Hulit

Partner, Reno & Cavanaugh PLLC
Jesse Pasco

Senior Program Director, EBI Consulting
Bruce Speidel

Senior Program Director, EBI Consulting 

THANK-YOU TO OUR PANELISTS!
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